OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C, MANN
ATTORNEY GENERAL
Hon. Geo. H. Shopplrd /
Comptroller of Publlic Asgounts

Austin, Texas
Dear Mr. 3Sheppard:

Opinion Xo. 5172 N
Re: Valid&ty of the Jnd nt\taken
Xhe dgpe of the 3tate ©6f Texas
v;’H. Porter et al., Cause
D triot coart, Iaokson

We are in renaip of your letter, togsther
with the instruments englosed the:ewi , as well as other papers
sent to us by the Hon, Cullsm B. Vénoe, ounty attorney, Jackson
County, Texas, in whioh you request nion of this depart-
ment as to the validity of -the" Judgmen akan in the above
styled cause. The ju gment which 1s ths subject of this inquiry
was taken on Oot. 9423 1% the efore has become final and
may not be appealeﬁ 30ﬂh The nt will be considered Shore+
fora as if g-collater at;g&k’= made upon it.

f’i'

We quote exderpts from the jﬁdgment under
lows: .~ .

consideta?/ n T
( <

AN ma jury trial wes walved and all matters in
{ “gsue in thls chse, as well of facts as of law, were
: submitted to e Court for determination.

g ~"Thereuvon, and in open Court, the parties

: hereto smnounced to the Court, by ani through their:
attorneys or recordi herein, that an agreement of sejfle-
ment had been made of all controverted issues involved
herein, suoh agreement, however, beins subjeot to this
Court's approvsl. said agreement orf settlement having
besn entered 1nto by the Commissioners Court or Jagkson
County, Texas, acting for and 1in behall Qf slaintirr,

snd the indivijdual iefendants aoting in their own proper
benalf.

i NO CEMMUNICATION {5 TO BE CONSTRUED AS A CEPARTMENTAL CPINICH UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"That by the terns of sald agreement to
setile this suit, the pleintliff shall :kave and recover
of the defendants, Jointly and severelly, the sum of
Sirteen Hundred Nine ani 38/100 Dollars (31609.38),
together with six per cent (6%) intereat per ennum
thereon from this date until paid, in full satisfaotion
of its asserted claim sgainst all of the defendants 1n
this cause, as set out more fully in its petition.

"That plaintiff hes a lien sesuring the above
sacunt of this Judguent whioch shell be foreslosed dy
Judgment of this Court on the properties desoribed in
plaintiff's petition. :

"The Court heard all plesdings flled in this.
case read and duly considered same., The Court then
heard and oconsidered & stipulation filed as a record
payer and as evidence in this osse and other evidence
offered, us well as argument of oounsel, and finds that
up to the time of the making of the egreement to settle
the disputed m=stter in this cause, there existed a real
controversial issuse between the plaintiff end theae
defendants as to the issue of whether the plaintiff was
entitled to recover of and from the defendents the amoust
of 1ts asserted olecim involved in this law suit, which
consisted of a claim for delinquent tax due for the years
1940 and 1941, together with irterest and penalties there-
on, as well as costs thereby accrued, That the defendamta’
denial of plaintiff's right to recover the amount slaimed
due it dy defendants had a substantial support therefor
as against any amount in excess of Sixteen Hundred Nine
and 38/100 Dollars (3$1609.38). :

"The Court, therefore, riunds the agreement s0
made by and between the parties hereto, throuzh the Com~
missioners Court of Jackson County, Texas, and the various
defendants 1s and was a fair equitable and reascaadle
settlement as to the emount actually due dy these deresd-
ants rfor delinquemt tax for the years 1540 aud 1941, o
the properties involved in this cause, and suchA sgreoment
i3 now made the basls of this Court's juldgment:§m favor
of plaintiff as against these defenrndantas. ’

L Ty . St

D G




80

"It is, therefore, CRDERED, ADJUDGED AND
DECREZD by the Court that the State of Texas 40 have
and recover of the defendants H. J. Porter, Crown
Central Petroleum Corporation and the Repudblic National
Bank, Jointly snd severally, the sum of Sixteen Hundred
¥ine and 38/100 Dollars ($1509 38), together with six
per cent (6%) interest per annum therecn till paid.”

On the faots presented to us, and-ams an
original provoesition we would be inolined to hcld the jJjudgment
antered in this case vold since 1t is obvicusly the result of
a compromise agreement between the County ..ttorney, the Commis-
sioners Court and the defendants. The Commissioners Court has
no power to release or extinguish tex llanilitr in the situation
presented here., Qoastitution, irticle IXI, Section 56; Consti-
tution, ortiole VilI, Seoction 1.

Alse, Article jao, VQ Ae €. 8., déolaroa‘
that:

"No admisslions made by the dlstrict or county
attorney in any sult or action in which the State is a
party shall operate to prejudice the rights of the State.™

We feel bound, however, to follow the case of
¥oClesky v. State, &4 C. A. 322, 23 S. W. 518, which held an agreed
Judgment entered into by a district attorney as s representative
0f the State good against ocollateral attasck. In order to profit-
ably compere the two judgments we quote from the Judgment con~
strued by the Court of Civil ..ppeels in the HeClesky caae, which
reads as follows:

n!This day ceme on to be heard the above-
entitled cause, when ocame the plaintiff by attomrmey, end
the defendants also apreared by attornay, and anpounced
ready for trial, when the rollowing agreement, in writing,
wags submitted to the court: "State of Texas ex rel. vs.
H. C. Fuller et 8l. To the distriot attorney, 4. J.
0flel, and attorneys for relators, Carrigan end Hughes
end J. P. 3oyd: We, the undersigned reletors in the
sbove-nanmed sult, hereby authorize and request you to
withdraw our infor-maeticn 'n seld cause, and authorize
the defendants to take Judzment, as we are satisfied
with the present existing corporation of wihioh defendants
are officers, and have no desire to prosecute sald suit.
Ae Do Lighteey, 3, . Vick, ... C. Sresgg, . a. Jartin,
Aelators 1a the ..bove-.amed Suit.™ anid the court,
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having inspected the same, and the distriot attorney
reopresenting the stste of Texea ralsing ne objection
thereto, prooceeds to render judgnment in aoccordance
therewith., It 1s therefore ordersd, adjudged and
deoreed by the court that the relief sought dy plaine
tiff in this suit, to wit, a dlasolution of the in- .
sorporation of the town of Iowa Park, Texas, dbe, and
hereby is, refused, and that ssid plaintiff take
nothing by this suit, It is further ordered that the
defendants, H. €. Tuiler, mayor, 4. G. Cottrell,
rarshal, end R, 3, Simms, ¢. #. Orr, W. Gibson, George
Ligon, and E. A. MoOleskey, as aldermen of said town
of Iowa Park, Texas, and their suoccessors incdffice,
g0 hence without restralnt on their rights to got as
officers of sald town under the vroceedings had te
incorporate the same, and that they and their successors
ares hereby deorscd to be legally io possession of saild
offices under the eleotion and other proeceedings for
incorporation complained of in plaintiff's information.
It is further adjudged and Qdecreed by the court that
the coats of this court be taxed against defendants,

and that the officers of eourt have their sxeoution.?
L, ]

Phe inastant judgment presents a much stronger
case for lmmunity from eollateral attack then does the judgment
in the idcClesky case insofar as the agreement feature i{s eon-
cerned. Note that the jfudgment under oonsiderstion here recites
thet the court heard other evliience besides the stipulation, and
the agreecwent iz merely nade the basis of the court's decree
after it bed heard all the evidence., In other words, on the
basis of the evidence, the sourt independently scomes to the same
conelusion reached by the litigants enz: the agreement 1z not
adopted in toto as the jJjudgment of the oours.

Although 1t is quite plain that the trial
court did follow the voil agreement, it nevertheless had juris~
diotion of the controversy. Thersfore, aince the 3tate mubmitted

* {tselfl to the juriadiction of the distriot court, it cast off its

sovereign robes znd came in as would an individusl litigent, ana
is now bound dy the Juldgment rendered s an individual litlzant
would be. Railroad Commlasion of Texas v. irzenaas Tuel ¢i] Co.,
148 3. 4. (24) 895, writ cf error refused.
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We next take up the guestion of whether
the distriet ocourt had jurisdiction to deoree the type of
Tellief whioh was granted, The rules relative to the Juris-
diction of the district court ia the tyre of suit under
consideration are set forth in State v. Richardson (Comm.
App.) 84 8. W. (24) 1076, and ws quote a portion of that
decision as follows:

"The real question for deoision here 1is
this, Was the district court in this proceeding
authorized to revalue and reassess the property on
the findings made by the Jury and award Judgment
for taxes with interest on account of delinqusnay?
It is our opinion that in event of a void assessment

"> the district eourt has no Jurisdiction or power to
revalue and reaspess property and render judgment
for taxes based on such reveluatlion and reassessment.
The Jurisdietion of the tax assessor and board of
equalization is unquestionadly exclusive. State v.
Chicago, R. I., ete., R. Co. {Tex. Com. App.)} 263
S. W. 249. In the event there be a valuation by

the board of equallization not wholly volid, asnd the
matter of disorimination may De correctea by reduoin
The valuation according to some mathematloal ? 1

ormula,
and no.L DY substituting the diseretion of a court or
ury for tae soretion of oard o ooualizatlon?

a_ocourt of equity mey make an equitable sdjustment o
the values an axes, vely v. .issourl, ete., K.

Co., 102 Tex. 5;5, 120 8. W, 852." (EZmphasis supplied)

It is not apparent from the record that the
ssgessments made against the property involved here were vold,
so we assume that the situstlon presented in the trial court
was one of over-agsessment, bringing the cause withln the
exception noted in State v. Rlchardson, supra. This exception
allows a district court to reduce the assessment if it be not
wholly vold and if the matter of discriminstion may be corrected

" by reducing the valuation according to some mathematical formula.

We Lave been furniched certified copies of the sroceedings in
this cause but there is no pleading to support the proposition
that the wvaluation placed on the property involved ierein was
double, or 10%, or any percentage higher than surrounding
property of the same 3rade. Iowever, the record does not
ar*irnatively show that such was not the case, and it does not
affirnatively show that the trial court merely substituted 1its
Alseretion for thce dlscretion »v the boardi of eguallization.
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Tax juignments sre protectsd from ocollateral
attack by the scme rulea of law overning ¢ollateral attaock on
other Judgments of domestic sourts of general Jjurisdiction.
Gamble v. Banneyer, 137 Tex. 7, 151 3. 7. (2d4) 586; Cordett v.
Jtate, 153 3. W. (24) 664, writ of error refused., Theagourts
of thia State have established the generul rule that in order
for a judgmnent to be sollaterally attacked successrfully, the
record must affirmatively show on its face a2 lask of jurisdie-
tion. Since the record presented here does not affirmstively
show that the valuation was not reduced acscording to some
mathematioal formula, we must presume that the trial courst
pursued this method.

’ 7e consider anext the point raised as to

whether the Jjudgment properly described the land involved here-

in, since it nerely described the land as "property desoribed

in plaintiff's petition.” The reference constituted a legal
desoription provided the petition suffiociently dessribed the

land. Martin v. Teal, 29 S. W. 691; ¥Werne v. Bank, 239 S. W,

277; Moore v. Unknown Heirs of Gilohrist, 273 S. W. 308. The
petition ia deseribing the land makes reference to other instru-
wments in the chain of title, thus incorporating the descristion
used in suoh other instruments. Scheller v, Groesbeok, 231

5. 7. 1092 (Comm. App.); Xlein v. Humble 0Ll & Refining Co.,

67 3. 7. {24) 911, saffirmed, 126 Tex. 450, 86 3. W. {(2d) 1077.

Ye understand the point reised %o relate to the method of dea-
eription rather than to whether or not the land was validly and
actually dexeribed., It ls our opinfion that the method used is
valid, but we d0 not pass upon whether or pot the land was : {
a0tually Aesoribed, as we ars not in rossession of coples of "
the instrunents referred to in the petition.

%e note that the judgment provides for the
taxing of coste of court agajnst the State. This portion is
vold., Artiole 7333, V. A. €. S.; Grant v, Ellis, 50 3. ¥. (24)
1093 {Comm. App+}, &nd none of the taxing units iavplved should
pay any part of the costs of court,

You are advised therefore that the jJudgment
in the case under consideration here is net subjeet to sollateral
attack, aside from the provislon as to ocourt costs, and the
Comptroller of Public .ccouhts should issue a redemption receipt
in conformity therewith.

Yours very truly

sy ey s ... ATTORNTY JENERAL OF TLRAS
/“{\ TITHAY 3, 945_//} i / Txum{’i‘f * L /,,’/"‘A"2
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